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Context of Restorative Justice and the Truth and 
Reconciliation Commission (TRC)

Restorative justice1 owes much of its prominence to 
the South African Truth and Reconciliation Commission’s 
appropriation of the concept. In deeply divided societies in 
general but South Africa in particular,2 restorative justice 
has the ideal of the creation of a nation and the restoration 
or the reclamation of personhood for individuals who had 
this claim or right taken from them. Restorative justice 
seeks to reconstruct a just society. Where one did not exist 
as in South Africa, then restorative justice becomes the 
architect of a new moral order. 

Besides the political circumstances that destined 
restorative justice as the choice in South Africa, one has 
to discuss the explicit and specific appropriation of Chris-
tianity as the foundation of restorative justice and national 
reconciliation. With its emphasis on human redemption, 
Christianity becomes an important but problematic foun-
dation of restorative justice.

Restorative justice is identified as greatly ambitious 
primarily because it aims at going beyond conventional 
ideas of justice that focus on the guilt of the offender and 
towards measures that can lead to a restoration of some 
semblance of just relations between erstwhile unequal rela-
tionships. This model of justice is developed or embraced 
in the immediate transition from authoritarianism and 
towards democracy as an alternative to justified but often 
improbable calls for large scale retributive and prosecuto-
rial measures for perpetrators under or against the previ-
ous regime. Further, rather than taking the offender and 
his crime to be the centerpiece of justice; it is the victim, 
offender, and the larger community (society) that occu-
pies this position. 

Given the pervasive divisions enacted by white domi-

nated politics and especially cemented by apartheid’s 
exclusivist policies from 1948, South Africa came into the 
transitional era (1990- present) as a deeply divided society.  
By 1991 the elites of the incumbent Afrikaner government 
and the opposition (primarily ANC) attempted to broker 
a deal that would not throw the country into transitional 
chaos. Translated this meant in order to secure against 
white population and capital flight as well as to rebuild 
a deeply torn country, transitional justice would have to 
compromise some of its more retributive elements for the 
sake of peaceful coexistence.3  

The challenge in South Africa was to find a kind of 
transitional justice that would be history-honoring, to give 
as much as possible a truthful historical account of South 
Africa’s past as well as develop measures to deal with the 
legacies of injustice.

The mechanism of choice became a truth and recon-
ciliation commission founded in 1993 by a bill tabled in 
Parliament entitled the National Unity and Reconciliation 
Bill. The spirit of this bill was South Africa’s deeply con-
flictive past had created a chasm and as difficult as it was, 
the process of truth and reconciliation was to be a “bridge 
building exercise.” It was felt that beyond threatening the 
prospects of a peaceful transition from apartheid, a culture 
of retribution and prosecution would not reveal what was 
most important to the prepubescent moral order. 

The decision for Archbishop Desmond Tutu to serve 
as chairperson for the TRC and oversee the national goal 
of restorative justice and reconciliation was not accidental. 
He embodied the ideal of a united South Africa and he 
was a legitimate broker between both blacks and whites. 
Restorative justice emerged as a “morally appropriate” 
compromise solution with Tutu and the TRC steering 
its course.
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Restorative justice for transitional societies centers 
on the reality punitive models of justice may offset the 
prospects of the often negotiated transition. It does not 
however mean restorative justice is only a second best 
option in deeply divided societies made possible primarily 
because retributive justice is anathema to reconciliation. 
In such societies with deeply divided and authoritative 
pasts, to avenge injustice by fitting crime to punishment 
may be difficult given the nature of systemic and institu-
tional culpability. This is not to abrogate the imperative 
of accountability for violations of human rights.  Restor-
ative justice presents an opportunity to achieve justice 
and accountability without risking a reversion to deep 
divisions in such societies. 

With its focus on the desire to create a just future, 
restorative justice is said to put “energy into the future, 
not into what is past.”4 Essentially restorative justice is a 
community process which invites full participation and 
consensus, sets out to heal what has been broken, seeks 
full and direct accountability, bridges what has been 
divided, and strengthens the community to prevent fur-
ther harm.5 The central assumption of this kind of jus-
tice is humans, even those who injure or harm others, are 
essentially good. 

More than an epiphenomenon of conventional criminal 
justice, restorative justice from the TRC’s point of view is 
defined as a process aimed at achieving four goals:

1. the redefinition of crime so that it is not seen as an 
offence against a “faceless state”, but as wrongs or injuries 
done to other persons…, 

2. the healing and restoration of all concerned, of vic-
tims in the first place, but also of offenders, their families 
and the larger community; 

3. the encouragement of victims, offenders and the 
community to be directly involved in resolving conflict, 
with the state and legal professionals as facilitators, and 

4. the promotion of a criminal justice system that 
aims at offender accountability, full participation of both 
victims and offenders and making good or putting right 
what is wrong.6

When the chairman of the TRC was asked about the 
commission’s commitment to justice, he suggested “the 
African understanding [of justice] is far more restorative– not 
so much to punish as to redress or restore a balance that has 
been knocked askew… the justice we hope for is restorative of 
the dignity of the people.”7   This notion of justice is laden 
with concerns regarding the idea of a balance. Restoring 
harmony (reconciliation) and balance between offender 
and victim/survivor is only a just action if the “balance” 
that prevailed before the historical harm, in this case apart-
heid, was a morally decent one to begin with.8 There is no 
historical balance within the context of South Africa and 
many other deeply divided societies worth restoring. The 
apartheid state had no universal morality that can func-
tion as a common procedure. A system based on the ethic 
and practice of racial exclusivism and internal domination 
of a majority by a minority requires a more substantive 
restorative justice. Therefore restorative justice in deeply 

divided societies like South Africa may be more creative 
than restorative.

South Africa’s appropriation of restorative justice 
attempted to focus on the underlying injustice that caused 
the imbalance in the first place and how to rectify this by 
creating some kind of moral equilibrium between erstwhile 
unequal moral agents. Although moral worth cannot be 
institutionalized it can be developed through concrete 
measures directed at providing an egalitarian distribution 
of wealth. It is not that the securing and granting of rights 
is not important. These rights are incomplete without the 
ability of all South Africans to have equal access to wealth 
and its distribution.  
Moral Underpinnings of Restorative Justice

The TRC emerged in South Africa as a promulgator 
of the gospel of forgiveness, harmony, and reconciliation. 
It was a message that unearthed pain, anger, and deep 
divisions about South Africa’s violent and divisive past. 
From its inception the TRC’s central dogma was that of 
restorative justice through forgiveness. It claimed justice 
was necessary but it need not be based on retribution. 
The great and profound belief in the redeemable capac-
ity of humans was to figure prominently in how a theory 
of restorative justice was to be developed and practiced 
by the TRC. In its essence, the restorative justice evinced 
by the TRC was based on two noble but highly contested 
moral underpinnings: the religious (primarily Christian) 
ethic of forgiveness and contrition, and the African phi-
losophy of ubuntu.9 

The Christian doctrine of forgiveness appeared to be 
the most effective vehicle to the atonement of wrongs. 
This moral underpinning suggests as painful as the past 
was, the act of forgiveness is better for reconciliation than 
retribution would ever be. With the emphasis on the reli-
giosity of forgiveness it meant the process of truth and 
reconciliation could become a “pageant of cosmetic reli-
gious sentiments.” It is not that I am against forgiveness 
or the healing it can bring in deeply divisive contexts. My 
apprehension centers on how this process seemed to be 
hegemonic in its influence on the morality of the TRC.

The moral worth of religion is not to be trivialized 
as too contested to give much meaning to the discovery 
of truth and the process of reconciliation. The Christian 
context of religion as a moral underpinning of the TRC’s 
restorative justice meant an adversarial climate was to 
yield to a more benevolent, humanistic one that facilitated 
victims not being intimidated with telling their and their 
families’ stories. However it can be argued it fostered too 
much benevolence and was not treated with much respect 
by perpetrators. The prevailing challenge for transitional 
justice is not only compassionate but firm justice.

Forgiveness was not automatic but it appeared indis-
pensable to the ideal of reconciliation. To forgive meant 
to not forget the wrongs done to oneself or family but 
to remember without bitterness or to pardon the wrong 
done. Forgiveness was likened unto a “liberator” from 
the prison of the past. What appeared difficult about the 
whole process was it appeared to burden the victim. The 
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victim was to forgive the perpetrators, possibly forego the 
perpetrator’s punishment as well as move on with one’s 
life, and finally reconcile with the perpetrator. Forgive-
ness was trumped as the ace in achieving reconciliation 
and a more just future.

The philosophy of ubuntu can be interpreted as an all 
encompassing world view of life and humanity.  The word 
is Nguni or Zulu in origin and has come to be a mantra 
for the authenticity of African humanism.  It is derived 
from the expression umuntu ngumuntu ngabantu which 
literally means a person can only be a person through 
others, that the wellness of individuals is dependent on 
the wellness of the community.10 It is a maxim of basic 
respect and compassion for others. The argument can be 
made ubuntu is both a factual description as well as a rule 
of conduct. The individual is always defined in his/her 
relationship with the larger community. 

Ubuntu encompasses the primacy of group solidarity, 
human dignity, conformity to basic norms, and collec-
tive unity.11 Individuals’ rights, needs, entitlements, and 
demands though important are subordinated to the needs 
of the community. Communal contentment is the absolute 
measure of values. In this regard ubuntu appropriates a 
non-adversarial dispute resolution process which focuses 
on comprehending the harm against the individual which 
is really harm against the community and not premised 
on vengeance; it pursues reparations, not retaliation, and 
strives for communitarian healing.12

The Christian ethics of forgiveness and reconcilia-
tion and ubuntu are morally ambitious in informing the 
basis of a restorative justice that should touch all aspects 
of South African life and people. The TRC’s chair in his 
own way justifies the choice of ubuntu as one inspired 
and given by God himself and in doing so draws the two 
moral underpinning together almost like a destined union. 
He articulates we “must do whatever it takes to maintain 
this great harmony (the result of ubuntu) which is per-
petually undermined by resentment, anger, and desire for 
vengeance. That is why African jurisprudence is restorative 
rather than retributive.”13 

Both moral underpinnings aim at facilitating resolu-
tion in a non-adversarial manner, focusing on the future 
rather than the past. It is necessary to focus also on the 
offense, whose resolution is to be the concern of justice.  
The base requirement of any model of transitional justice 
must be the victims and those most harmed by the deep 
divisions ought to be the primary recipients of (mate-
rial) justice.
Implications of Restorative Justice

Restorative justice strongly implies forgiveness, recon-
ciliation, and humanness are morally superior to retribu-
tive punishment.  Retributive punishment is chided for 
being chasm-inducing and societies that choose restor-
ative justice have effectively taken the humane approach 
to justice.  Supporters of this idea of the moral superiority 
of reconciliation and forgiveness over punishment argue 
restorative justice is not a “pious renunciation of justice.” 
Rather it means if the reestablishment of a moral order 

may be similarly achieved through either path, the road 
to forgiveness and reconciliation is preferable.”14 

Defenders of restorative justice argue even if apartheid 
was overthrown by revolutionary means and recourse 
for victors’ justice, restorative justice was the only kind 
of justice that could move South Africa from a culture 
of enmity and division to one of minimal decency and 
reconciliation.

Healing is for all parties involved in the wrongful act 
and not just the victims. The victim is at the center of jus-
tice concerns but the perpetrator is also in need of healing. 
On the matter of cost efficiency restorative justice is also 
superior. It does not amount to the necessity of spending 
state revenue on uncertain trials in a weak judicial system 
when this money could be purposively directed towards 
victims. I am not suggesting trials and prosecution ought 
not to be features of justice in deeply divided societies. It 
is just not possible on a large scale.

Restorative justice aspired to restore black human 
dignity. While I believe this is very important to the new 
moral order, non-material restoration is incomplete. True 
restoration will never be tenable if the offender and his 
offense goes scot-free, as long as this is so the offense still 
exists. It is only when the criminal or offender is adequately 
punished (or the victim adequately compensated) the crime 
is expunged.15 The annulment of the crime doesn’t seem to 
be possible through mere acknowledgement of its occur-
rence that suggests revelation not resolution, realization 
but not reparation. The idea of time as the “ultimate pun-
isher” though true in one sense, suggests an abrogation of 
the moral obligation to address the present circumstances 
of victims and their sufferings rather than bartering their 
justice for an indefinite salvation of the future. 
Assessing Restorative Justice
Reclamation of Personhood

Restorative justice was extremely strong in its coun-
teraction of one of apartheid’s lasting legacies: the denial 
of black personhood. It presented a very formidable claim 
to the necessity, even indispensability, of the moral worth 
of blacks as the basis for any theory of justice in South 
Africa.  Although moral worth and the reclamation of 
personhood cannot be orchestrated by an institution, the 
TRC provided a space and a process through which this 
could develop. 

This reclamation of personhood and moral worth is 
indispensable to get to a more democratic version of jus-
tice.  In transitional justice the recognition of persons qua 
persons and therefore full political equals is no insignificant 
part of justice. The recognition of formal political equality 
in a society like South Africa in which race was the sole 
criterion for personhood and legitimate political participa-
tion is very important. Nonetheless, status equality though 
necessary is not sufficient for a theory of justice. 
Ideals of Democracy

Although restorative justice has not responded to this 
challenge as effectively as the previous, it still provided some 
basis for the development of a more democratic vision of 
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justice. The South African TRC and its restorative justice 
served as a mediating influence not only between the past 
and the present, it also moderated between those who com-
mitted atrocities and were unrepentant and those who were 
victims of apartheid’s atrocities who were unforgiving. It 
was a space to include the perpetrator as well as victims 
and survivors.  Any viable transitional justice must provide 
a politically transparent process. The TRC’s restorative 
justice was accused of being both a “white witch hunt” 
and a betrayal of justified black resistance to apartheid. 
Nonetheless its motivation was to “present as complete 
as possible a picture of the past.”  Its emphasis on the 
recognition of the human in blacks and the legitimacy of 
their justified hatred for the system of oppression figured 
prominently within the TRC’s restorative justice.

Moreover restorative justice was founded on some other 
ideals of democracy: equality, openness, and participation. 
The central motivation was both victims/survivors and 
perpetrators got the opportunity to share their stories in 
a non-adversarial climate. Restorative justice is strong 
on the moral dimensions of justice. It is not to suggest 
other justice models are not morally aligned, but restor-
ative justice, more than other models of justice, presents 
an explicit argument for the necessity of justice not being 
an abstract connotation but one that is human-centered, 
focusing on the humanity of all persons involved, even 
perpetrators.  

With all its emphasis on the reclamation of person-
hood, status, equality, and the humanity of all, restorative 
justice has left some significant and necessary aspects of 
justice out of its equation. 
Weaknesses of Restorative justice     

While being very well intentioned, restorative justice 
missed the mark primarily because it was based on deeply 
contested foundations or underpinnings.  The crisis of 
legitimacy encountered by restorative justice is based on 
the reality its moral underpinnings of Christian forgive-
ness and ubuntu are far too comprehensive to apply to a 
diverse society that intends to honor democratic equality.  
A sincere respect for a diversity of belief systems and their 
incorporation into the model of justice is what ought to 
have been achieved through restorative justice.

Restorative justice masqueraded as representing “a 
rainbow people” but did not appear to incorporate that 
spectrum of beliefs. If restorative justice is to pave the way 
for long-term justice then it ought to honor and incorpo-
rate diversity. In order to be legitimate, restorative justice 
would need to have wide acceptance by the people to whom 
it was to apply. In other words the democratic criterion of 
legitimacy relies on a shared/common notion that ought 
to be the basis for organizing justice and society.

It is evident the TRC’s employment of restorative jus-
tice is a case of excessive ambition (coupled with excessive 
ambivalence). Restorative justice has aimed to achieve 
too much in South Africa while under great constraints 
especially those imposed by the goals of national recon-
ciliation and political stability.16 

Excessive Pressure
With the emphasis on forgiveness as the portal to 

reconciliation the TRC process ended up in many ways 
being a coercive exercise.  Legitimacy can never be true 
if consent was somehow fabricated. To many the process 
of national reconciliation was unjust in that it placed too 
much psychological pressure on people who refused to or 
struggled with forgiveness.17 To pressure persons deeply 
wounded by oppressors to reconcile with those selfsame 
offenders is morally unacceptable. Jean Hampton believes 
the TRC denied the true ethic of forgiveness: the legiti-
macy of moral hatred and anger, coupled with a righteous 
recalcitrance in reconciling with the wrongdoers.18

A further problem with the idea of forgiveness as the 
liberator from the past is the reality that individual forgive-
ness and reconciliation does not inevitably lead to national 
healing. After all national healing is at best indeterminate 
and at worst impossible.
Christianity as Civil Religion?

A second problem is how Christianity became a kind 
of civil religion akin to how America’s motto of “in God 
we trust” or “one nation under God” works as harbingers 
of civil religion in a country that prides itself in religious 
secularism.19 To forgive and reconcile according to restor-
ative justice a la TRC, was “distinctively Christian, and 
therefore inappropriate to inject into the public sphere 
of a diverse… society.”20 It represented an imposition of 
a contested morality under the guise of shared religious 
foundations.

 There are several problems with this appropriation 
of Christianity as a civil religion. First it suggests the 
non-religious would be unfairly biased by the religious 
sentiments of restorative justice and its usage. For those 
whose values are not religious-based, the emphasis on 
forgiving the guilty and reconciling with them may not 
be comprehensible. 

Second, the religious disposition of restorative justice 
reflects the hegemony of Christianity as a religion in a 
context of religious plurality. Functioning as the moral 
underpinning of the TRC strongly suggested that as a 
state sponsored commission, the state was imposing or 
endorsing religious hegemony. How can these religious 
underpinnings be comprehended by other South Africans 
who did not have the same reference to religion? 

The preoccupation or myopic look on forgiveness and 
reconciliation fails to convincingly account for the “other 
side” Christianity also has retributive dimensions that pro-
nounce justice in terms of condemnation and punishment 
on grounds of desert for wrongs committed.21  If the process 
was truly inclusive then versions of the retributive God and 
his just punishment based on the offenders’ desert would 
be prominent if even not prioritized. In order not to be 
unfair to Christianity as a religion of variant interpreta-
tions and practices, it is necessary to argue the criticisms 
were directed against a particular political deployment 
of Christianity. It was a political deployment that was 
blessed and sanctioned by the political leadership. Apart 
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from Chairman Tutu, several leaders and elites elevated 
quasi-Christian sentiments as means of impacting on the 
Christian sentiments of many South Africans. So in effect 
Christianity didn’t willingly become a civil religion it was 
strategically deployed as such. 
Problematic humanism

The TRC attempted to overcome this highly con-
tested religiosity by appropriating ubuntu. As a version 
of African humanism, often elevated as “the” version, it 
focused on the reclamation of humanity of both victim and 
offender in ways I believe still leaves the original wrong 
“safely kept in time.” 

Restorative justice was a deliberate choice based almost 
exclusively on the political circumstances in South Africa 
before and during the democratic transition. Forgiveness, 
as the mechanism to reconciliation, was often elevated as 
the inevitable choice in a society deeply divided and one 
in which healing this brokenness was more prioritized 
than the punishment (or even compensation of victims) 
of the guilty. 

There were alternatives to the TRC’s version/vision of 
Christianity and humanism.  Within the repertoire of lib-
eration theology there is the almost standard emphasis, not 
on forgiveness, on the vindication of the victims and their 
subsequent liberation from the strangleholds of oppres-
sion. This liberation theology is often fueled by ideas of 
other African humanisms. Anthony Bogues argues many 
versions of African humanism are less about restoring a 
version of the human; it is the creation of the human not 
as an atomistic individual but as part of a community.22 
This he argues is the essence of African humanism; it is 
premised on liberating the African personality from the 
handicapped liberation revealed in European humanism. 
It is handicapped because European humanism liberated 
the European man and therefore African humanism is 
the attempt to (re) create the African personality.  This 
notion is highly controversial but was necessary to reveal 
the choice of ubuntu and Christian forgiveness did not 
have to be the only choices for underpinning restorative 
justice’s emphasis on the human.
Incompleteness of Status Equality/Need for 
Material Egalitarianism

If only status equality is achieved, justice, the legacy 
of chronic socio-economic inequality, is unaffected by the 
democratic transition. The truth is justice requires not one 
or the other but both. 

I believe the chronic socio-economic inequality in 
deeply divided societies prevents the achievement of 
meaningful justice and therefore requires an “aggressive 
notion of compensation for historic injustice.” Restorative 
justice, although providing a minimal account in the way 
of the material challenge, has proven itself inadequate 
in addressing the most seemingly indefeasible legacy of 
apartheid—chronic socio-economic inequality. 

It is not enough that blacks constitute a political major-
ity and have now been endowed with political equality. 
Political equality is only one part of justice. If the income 

inequality gap is not rectified or convincingly lessened then 
it might cause a black backlash against a black-led regime. 
And for South Africa that would be a serious set-back to 
the process of justice and nation-building. 

While transitional justice will not be able to achieve 
a complete rectification of historic injustice, the question 
of redistribution of wealth has to begin to be answered 
in the transitional era. The TRC’s restorative justice did 
present a context for reparations and compensation in a 
material sense but it was not urgent or aggressive enough 
in targeting the neediest of individuals. In all fairness to 
the TRC, it did make recommendations to the ANC-led 
government on policies of reparations. Reparations though 
meaningful and necessary should not have been taken just 
to mean a one-time monetary payment as the TRC recom-
mended. Addressing chronic socio-economic inequality 
gaps requires a more comprehensive notion of reparations. 
A viable theory of transitional justice must have repara-
tions as a critical and comprehensive part of it. 
Excessive Reconciliation

 In direct relation to the first objection of restorative 
justice as tantamount to excessive pressure, from a realist 
perspective, reconciliation seemed to be imposed or coer-
cively encouraged. But how do you force reconciliation

upon people who have been bitter and murderous 
enemies, upon victims and perpetrators of terrible 
human rights abuses, upon groups of individuals 
whose very self-conceptions have been structured 
in terms of historical and often state-sanctioned 
relations of dominance and submission? …[given 
the ambivalence and indeterminacy of reconcilia-
tion] proposing [it] reconciliation will seem like a 
political sop aimed at masking a moral defeat.23

 From the TRC’s perspective, reconciliation is the ideal 
on which the new South Africa is to be created, where 
the culture of enmity will recede and die, and in its place 
will be the genesis of a truly inclusive nation for all. Rec-
onciliation affirms the reality of correcting deep divisions. 
However reconciliation for a society like South Africa, 
divided as it was (and still is) by the scourge of race and 
privilege, will take more than a great belief in the human-
ity of South Africans to effect change.  

 Elizabeth Kiss argues the very idea of restorative 
justice embraced by the TRC requires a great “…leap of 
faith, a belief in the possibility of moral transformation 
of both persons and institutions.”24 Moreover the very 
morally ambitious goal of reconciliation (premised on an 
orientation towards the future) undermines the ability to 
achieve peaceful coexistence for the present.25 

The lingering question is whether reconciliation is 
tenable. Rajeev Bhargava argues that societies:

cannot bring about reconciliation through  the 
process of collective acknowledgement of grave 
wrongs –cum-forgiveness, because reconciliation 
requires a profound change in people- a deep 
and drawn out process…such reconciliation, if 
and when it happens, can only be a fortunate 

ProteusFall07.indd   39 11/7/07   4:05:34 PM



� 0  P R O T E U S :  A  J o u r n a l  o f  I d e a s

by-product of the whole TRC process, and not 
intentionally brought about by it. 26

The indeterminacy and uncertainty of reconciliation 
suggests deeply divided societies like South Africa ought 
to focus on truth and reparations and less on truth and 
reconciliation. It is not to surrender reconciliation but 
to work under the constraints of the immediate post-
authoritarian phase in these societies may require more 
modest goals. Although I consider truth commissions to 
be moral architects, they cannot by themselves (or ever 
at all) effect moral transformation in the short term. Fur-
ther, reconciliation cannot be imposed even with the best 
of intentions, it has to be individually generated, and this 
suggests a bottom up approach rather than the imposition 
or top down approach. 

In the final analysis, the TRC’s restorative justice has 
many useful lessons to offer and inform transitional justice 
but it cannot stand as transitional justice itself.  Elevating 
the human/person as the frontispiece of justice is necessary. 
However the critical failure is restorative justice was based 
on foundations that are too comprehensive. Additionally, it 
fails to provide an urgent model of rectification for socio-
economic inequality in deeply divided societies.

Its well intentioned efforts end in a conclusion of exces-
sive ambition and illegitimacy. Moral idealism cannot by 
itself correct actual injustices. Status equality is incomplete 
without material equality.

 The assessment of the legacy of the TRC’s model of 
restorative justice must focus on the content but also the 
context within which it operated. I suggest restorative jus-
tice as exemplified in South Africa is a case of “revolution-
ary by context and circumstances.” It operated under great 
duress while aiming to chart the course of a prepubescent 
nation; a conglomerate of former enemies, combatants, 
countless innocent victims, and survivors. Even amidst 
its grave difficulties, I believe South Africa’s experiences 
with restorative justice as a transitional justice model is 
powerfully instructive for other societies that will make 
that transition.

endnotes

1  Transitional justice as I define it is the process of situational 
justice that mediates between adequately dealing with 
perpetrators and the legacies of their regime, and building a 
common future while addressing the present circumstances of 
injustice as direct consequences of the previous regime.  

2  A deeply divided society is simply a society characterized 
by longstanding historical divisions among groups that more 
often than not results in tension, conflict and domination

3  Capital flight has been a chronic problem since the 1980’s 
and only intensified after the weakening and demise of the 
Apartheid regime, although there is not much evidence to 
suggest a causal relationship between capital flight and declining 
authoritarianism, some correlation is evident. Nonetheless capital 
flight as a percentage of GDP from 1980-2000 was on average 6.6 
per cent. See Seeraj Mohamed and Kate Finnoff “Capital Flight 
from South Africa 1980-2000” in From Capital Flight and Capital 
Control in Developing Countries edited by Gerald Epstein (  
Northampton, MA: Edward Elgar Publishing, 2005)

4  Susan Sharpe, ‘Restorative Justice: A Vision for Healing and 
Change’. Edmonton: Edmonton Victim Offender Society, 1998, 
p.7. 

5  Susan Sharpe, p. 7-8. 

6  Jonathan Allen, Between Retribution and Restoration: 
Justice and the TRC ( via personal communication,  April 2000), 
see also  TRC Final Report Vol  1, 1999, p.9

7  Quoted in Martha Minow’s, Between Vengeance and 
Forgiveness: facing history after genocide and mass violence 
(Boston: Beacon Press, 1998), p. 81.

8  Michael Torny 1998 (see note 4), p.329.

9  The Christian undercurrent of the TRC’s restorative justice 
owes much of its development to the larger than life morality of 
its Chair, Archbishop Desmond Tutu who felt that to forgive 
would free both the victim and the perpetrator from the prison of 
the past.  He also attempted to incorporate the African idea of 
ubuntu (an Nguni-Zulu term), which in its common and 
acceptable usage means, people are people only through other 
people. It was the essence of being human, or further that the 
wellness of the society is critically influenced by the wellness of 
individuals.

ProteusFall07.indd   40 11/7/07   4:05:34 PM



Jermaine McCalpin: For the Future?     � �

10  The nature of the definition is highly contested but these 
are some of the acceptable contexts of the definition. See Dirk 
Louw, Ubuntu: An African Assessment of the Religious Other, 
Philosophy in Africa, University of the North, South Africa,1994; 
W.J Ndaba, Ubuntu in comparison to Western philosophies 
(Pretoria: Ubuntu School of Philosophy, 1994); Augustine Shutte,  
Philosophy for Africa  (Cape Town: University of Cape Town 
Press, 1993); Jabu Sindane, Ubuntu and Nation Building 
(Pretoria: Ubuntu School of Philosophy, 1994); Joe Teffo, The 
concept of ubuntu as a cohesive moral value (Pretoria: Ubuntu 
School of Philosophy, 1994); and Attie Van Niekerk, Ubuntu and 
religion (Pretoria: Ubuntu School of Philosophy, 1994).

11  South African Government Gazette, 02./02/1996, No. 
16943, p.18,paragraph 18;  see also Justice J. Y Mokogoro 
quoted in A.M Anderson, Restorative Justice, the African 
philosophy of Ubuntu and the Diversion of Criminal Prosecution, 
University of the North, South Africa, 1994.

12  This notion of ubuntu was explicated by http//www.
studiogeorgette.com/ubuntu.phil/htm, accessed June 23, 2004. 

13  Quoted in  Richard Wilson’s  Challenging Restorative 
Justice, Human Rights Dialogue, Series 2 Number 7, Winter 
2002, p.2

14  This is the view of former Chilean Truth Commissioner and 
legal scholar Jose Zalaquett quoted in Alex Boraine and Janet 
Levy (Eds.). The Healing of a Nation? (Cape Town: Justice in 
Transition, 1995) p.46

15   J.L Mackie argues that this interpretation of Hegel’s idea of 
the annulment of a crime is critical. It suggests that it is not with 
repayment or restitution that “right” is “restored but just by 
trampling on the previously flourishing crime.”   See J.L Mackie, 
“Retributivism: A Test Case for Ethical Objectivity”, Philosophy of 
Law, (Eds) Joel Feinberg and Hyman Gross (Belmont, California: 
Wadsworth Publishing Company, 1991) p.681

16  See, John Braithwaite in an article entitled, Restorative 
Justice: Assessing an Immodest Theory and a Pessimistic 
Theory, Australian Institute of Criminology, 1998.

17  Elizabeth Kiss, “What is Restorative Justice,”   Truth vs. 
Justice: The Morality of Truth Commissions (Eds.) Robert 
Rotberg and Dennis Thompson, (Princeton: Princeton University 
Press, 2000) p.84.

18  Jean Hampton and Jeffrey Murphy, Forgiveness and 
Mercy (New York: Cambridge University Press, 1988) pp. 80, 149. 

19  The concept is first discussed in Rousseau’s work on the 
social contract and has come to mean  the act of creating quasi-
religious values or visions of public life where the state or its 
branches appropriates public policy using explicitly religious 
sentiments. 

20  Elizabeth Kiss, What is Restorative Justice?, supra note 17, 
2000, p.85.

21  Miriam Aukerman, “Extraordinary Evil, Ordinary Crime: A 
Framework for Understanding Transitional Justice”, Harvard 
Human Rights Journal, Volume 15, Spring 2002, p.93.

22  Anthony Bogues, Black Heretics, Black Prophets: Radical 
Political Thought (New York: Routledge Press 2003) pp.118-20.

23  Susan Dwyer makes this very terse claim in an article 
whose title declares its premise, “Reconciliation for Realists”, 
Ethics and International Affairs, Volume 81, 1999, pp.82, 89.

24  Elizabeth Kiss, “Moral Ambition Within and Beyond 
Political Constraints: Reflections on Restorative Justice,” in Truth 
vs. Justice, Rotberg and Thompson, 2000, p.83

25  This very scathing but justified criticism comes from 
Timothy Garton Ash’s work on the South African Truth and 
Reconciliation Commission; it is discussed by Elizabeth Kiss 2000 
pp. 86-8. 

26  Rajeev Bhargava, “The Moral Justification of Truth 
Commissions”, Looking Back, Reaching Forward: Reflections on 
the Truth and Reconciliation Commission of South Africa (eds) 
Charles Villa-Vicencio and Wilhelm Verwoerd (Cape Town: 
University of Cape Town Press, 2000) pp.65-7.

ProteusFall07.indd   41 11/7/07   4:05:35 PM


